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THE NATIONAL ASSOCIATION OF
FORENSIC ECONOMICS

The National Association of Forensic Economics (NAFE) is a professional
organization of more than 500 members. NAFE provides a collaborative
community where members exchange information, develop idea, and
strengthen professional practice. The association advances the scientific
discipline of forensic economics through:

* member participation in international, national, and regional meetings;
» the publication of our peer-reviewed academic journal, the Journal of Forensic
Economics;

» our shared commitment to ethical principles and principles of professional practice
(SE4P).

NAFE is governed by a Board of Directors, comprised of officers and
representatives of NAFE membership regions.



NAFE IS CELEBRATING
40 YEARS




WHAT IS
FORENSIC ECONOMICS?

Forensic economics is the scientific discipline that applies
economic theories and methods to matters within a legal
framework. Forensic economics covers, but is not limited
to:

= The calculation of pecuniary damages in personal and commercial
litigation.

= The analysis of liability, such as the statistical analysis of discrimination,
the analysis of market power in antitrust disputes, and fraud detection.

= Other matters subject to legal review, such as public policy analysis, and
business, property, and asset valuation.



WHAT ARE TARIFF SCHEMES
IN THE UK?

In the United Kingdom, tariff schemes most commonly refer to
structured compensation frameworks used to assign monetary awards
based on standardized categories of harm or loss. Rather than
calculating damages individually in every case, a tariff scheme provides
pre-determined award ranges or fixed amounts tied to specific types
of injury or circumstance.

Example: Criminal Injuries Compensation Authority (CICA)

Standardization Reduced subjectivity
Administration efficiency Caps and limits

Prioritize equity and administrability over Precision



WHAT ARE TARIFF SCHEMES
IN THE US?

In the United States, tariff typically means a tax imposed on imported
goods (trade taxes). Tariffs are administered by entities such as the U.S.
International Trade Commission and enforced by U.S. Customs and

Border Protection.

Tariffs are used to:
* Protect domestic industries
« (Generate government revenue
 Influence international trade policy

These tariffs are wsuay codified in detailed schedules (e.g., the Harmonized
Tariff Schedule), which assign duty rates by product category.



U.S. TARIFF-LIKE
COMPENSATION SCHEMES

The 9/11 Victim Compensation Fund of 2001 (9/11 VCF) represents
the closest approximation to a national tariff-based compensation
scheme in U.S. history. However, the scheme was different than UK
schemes due to its individualized economic loss framework.

* Not a pure tariff system, but incorporates structured elements

« Uses formulas to estimate presumed economic loss (earnings, benefits)
* |ncludes non-economic loss caps and ranges

* Requires claimants to waive litigation rights

Hybrid model - individualized economic analysis + standardized
components
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SEPTEMBER 11"™M VICTIM
COMPENSATION FUND

Created by the Air Transportation Safety and System Stabilization Act, the September
11th Victim Compensation Fund provided compensation to individuals who were
physically injured, or to the personal representatives of those killed, as a result of the
September 11, 2001 terrorist attacks and related debris-removal efforts.

Eligible claimants included individuals present at:
« The World Trade Center or the surrounding NYC exposure zone between 9/11/01 and 5/30/02
« The Pentagon site between 9/11/01 and 11/19/01
« The Shanksville, Pennsylvania site between 9/11/01 and 10/3/01

Participation required claimants to waive their right to pursue litigation against airlines and
other potentially liable parties in exchange for compensation based on presumed
economic loss.

This presentation evaluates the methodology outlined in the Explanation of Process for
Computing Presumed Economic LOSS (revised august 27, 2002), With particular attention to its
assumptions, structure, and implications from 2001 through 2004.



EXPLANATION OF PROCESS FOR
COMPUTING PRESUMED ECONOMIC LOSS

The interim “Final Rule” that will be used to implement the calculation of
economic losses under the September 11th Victim Compensation Fund of 2001
was published by Special Master, Kenneth Feinberg on December 21, 2001.
In January 2002, public comment period began and many NAFE Forensic
Economists were vocal about the methodology.

« Earnings caps, consumption assumptions, collateral source deductions,

treatment of high-income decedents.

On March 13, 2002, Feinberg publishes the “Final Rule” for the “presumed
economic loss” model which becomes the operative framework used to
generate standardized loss calculations.

The “Explanation of Process for Computing Presumed Economic Loss” were
the procedures and assumptions for death claims.



EXPLANATION OF PROCESS FOR
COMPUTING PRESUMED ECONOMIC LOSS

* For death claims, four (4) distinct models were utilized:

« “Explanation of Process for Computing Presumed Economic Loss”
(revised August 27, 2002).

« “Explanation of Economic Loss Calculations for FDNY or NYPD
Victims” (revised May 15, 2002).

« “Explanation of Economic Loss Calculations for Port Authority Fire and
Police Victims” (revised October 17, 2002).

« “Explanation of Economic Loss Calculations for Military Victims” (revised
October 25, 2002).



COMPUTING PRESUMED ECONOMIC LOSS
STEP 1: Establish Age and Compensable Income

The initial calculation identifies the victim’s age and establishes
a compensable income base from claimant submissions.

Income generally based on the prior three years of earnings

Most recent year often used as the primary award basis

Trend analysis may be applied when earnings require adjustment to current dollars

Approach favored claimants by relying on recent, relatively high salaries

Compensable income capped at the IRS 98th percentile for 2000: $231,000



COMPUTING PRESUMED ECONOMIC LOSS

STEP 2: Determine After-Tax Compensable Income

Determine after-tax compensable income by:

* Apply average effective federal, state, and local income tax rates.

» Use the victim’'s income bracket and tax domicile.

* Review the victim’s tax returns and IRS state-level tax data.

* Apply the relevant effective tax rate to convert income to after-tax income.

« New York effective tax rates were attached as Table 1.



COMPUTING PRESUMED ECONOMIC LOSS
TABLE 1

Presumed Future Effective Combined Federal, State and Local Income Tax Rates for New York

Income

$ 10,000 % 20,000 $ 25000 $ 30,000 $ 35000 $ 40000 % 45000 $ 50,000 % 60,000
29.27% 8.20% 10.46% 12.25% 14.03% 14.72% 15.41% 16.10% 17.27%

$ 70000 $ 80,000 $ 90,000 $ 100,000 $125000 $%150,000 $175000 $200,000 $%$225000
18.44% 19.50% 20.99% 21.60% 25.00% 26 .35% 27.70% 29 05% 30.39%

Mote
Calculated from data reported in United States Selected Income and Tax ltems for Individual Income Tax

Returns: Forms 1040, 1040A & 1040EZ for Tax Years 1997, 1998 and 1999 (files 97IN33NY XLS,
O8IN33NY _XLS and 99IN33NY _XLS obtained from the IRS website www.irs gov). Rates shown reflect a

reduction of 5% from the reported data.




COMPUTING PRESUMED ECONOMIC LOSS
STEP 3: Employer-Provided Benefits

Add the value of employer provided benefits to compensable income.

» Use actual benefit data when available.

 |f benefit data are unavailable, presume:
— Pension benefits: 4% of pension-eligible compensable income
— Medical benefits: $2,400 per year

* Adjust medical benefits for applicable inflation.



COMPUTING PRESUMED ECONOMIC LOSS
STEP 4: Worklife Expectancy

Determine the victim’s expected remaining years of workforce
participation

« Use published work-life expectancy tables based on labor-market activity.

 Measure expected time in the labor force, accounting for mortality and workforce
transitions.

* Apply the “All Active Males” table to both male and female victims.

* This assumption extends estimated earnings duration for female victims to reflect
potential increases in labor-force participation.

Source: Ciecka, Donley & Goldman, "A Markov Process Model of Work-Life Expectancies Based on Labor Market Activity in
1997-1998"



COMPUTING PRESUMED ECONOMIC LOSS
TABLE 2

Expected Remaining Years of Workforce Participation

All Active
Males

33.63
29.36
25.04
20.78
16.65
12.64
8.97
597
420

Source:
"A Markov Process Model of Work-Life Expectancies Based on Labor Market Activity in 1997-1998 "
by James Ciecka, Thomas Donley, and Jerry Goldman in the Journal of Legal Economics, Winter 1999-2000.




COMPUTING PRESUMED ECONOMIC LOSS
STEP 5: Project Income and Benefits Over Worklife

Project income and benefits over the victim’s expected worklife.

Apply three growth components:

* Inflation or cost-of-living adjustment;

* Real productivity growth above inflation; and

« Age-specific life-cycle earnings growth.
Age-specific growth rates are based on March 2001 Current Population Survey (CPS)
earnings data.

The Special Master applied male life-cycle growth rates to all victims.

A schedule containing age specific earnings growth rates reflecting the combined
inflation, overall productivity and lifecycle increases is attached as Table 3



COMPUTING PRESUMED ECONOMIC LOSS

Table 3
Presumed Age-Specific Earnings
Growth Rates

{Including Life-Cycle, Inflation, and Overall

Age
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

Productivity Increases)

Earnings Growth Rate
9.744%
9.580%
9.419%
9.263%
9.055%
8.847%
8.640%
8.434%
8.227%
8.021%
7.816%
7.611%
7.406%
7.201%
6.997%
6.794%
6.591%
6.388%
6.185%

TABLE 3

38 5.781%

5.580%
40 5.379%
41 5.179%
42 4.979%
43 4.779%
44 4.579%
45 4.380%
46 4.182%
47 3.984%
48 3.786%
49 3.588%
50 3.391%
51 3.194%
h2+ 3.000%

Note: Nominal percentage changes assume annual inflation or
cost of living increases of 2.0% plus overall productivity
adjustments of 1.0% per year. The underlying real life-cycle
percentage change is calculated using a regression analysis of
log of total earnings on experience and experience squared
using earnings for full-ime year-round male workers from the
2001 Current Population Survey (CPS) table PINC-04



COMPUTING PRESUMED ECONOMIC LOSS
STEP 6: FUTURE CONTINGENCIES

* Adjust future earnings to reflect the risk of unemployment.

* Worklife expectancy includes periods when an individual is working or
actively seeking work.

« Based on historical unemployment experience, the Special Master
applied a 3% reduction to presumed earnings.



COMPUTING PRESUMED ECONOMIC LOSS
STEP 7: Consumption Expenditures

Subtract the victim’s personal consumption from projected income and benefits.
Use BLS Consumer Expenditure Survey (1999) data by income level.

This adjustment reflects that part of the victim's earnings would have been
personally consumed and unavailable to the household.

Consumption shares are based on household size and family status.

o For married claimants or single claimants with dependents, categories include food, apparel &
services, transportation, entertainment, personal care, and miscellaneous.

o For single claimants without dependents, housing, education, and health are also included.

If expenditures exceed income in lower-income groups, amounts are scaled to
Income to avoid penalizing the claimant.

Table 4 reports consumption rates by income bracket and household size.



COMPUTING PRESUMED ECONOMIC LOSS
TABLE 4

Decedent's Personal Expenditures or Consumption as Percent of Income

Income
$ 10000 % 20000 % 25000 % 30000 % 35000 % 40000 % 45000 % 50000 % 0,000
Single 64% T746% 735% 716% 68.0%  64.4% 635% 626% 61.7%
Single, 1 dependent child 216% 216% 216% 216%  206% 19.7% 19.0% 18.3% 17.8%
Married, no children 07% 283% 267% 267% 247% 228%  205% 18.3% 17.8%
Married, 1 dependent child 190% 176% 169% 16.9% 15.9% 14 9% 13.6% 12.4% 12.1%
Marned, 2 dependent children 136% 128% 125% 12 5% 11.8% 11.1% 10.2% 9.4% 9.1%

$ 70,000 $ 80,000 $ 00000 $ 100000 $ 125000 $ 150,000 § 175000 $ 200000 $ 225000
Single B08% 535% 480% 48 0% 48 0% 48 0% 48 0% 48.0% 48 0%
Single, 1 dependent child 174% 151% 13.7% 13.7% 13.7% 13.7% 13.7% 13.7% 13.7%
Married, no children 174% 145% 125% 12 5% 12.5% 12.5% 12 5% 12.5% 12 5%
Married, 1 dependent child 11.8% 9 9% 8.7% 8.7% 8.7% 8.7% 8.7% 8.7% 8.7%
Married, 2 dependent children 8.9% 7.6% 6.7% 6.7% 6.7% 6.7% 6.7% 6.7% 6.7%




COMPUTING PRESUMED ECONOMIC LOSS
STEP 8: Present Value

Calculate the present value of projected income and benefits.

Use discount rates based on current mid- to long-term U.S. Treasury
yields.

Adjust Treasury yields for income taxes using a mid-range effective
tax rate.

Apply blended after-tax discount rates based on the victim’'s age at
death.

Use three blended rates for computational efficiency, as shown in
Table 5.



COMPUTING PRESUMED ECONOMIC LOSS
TABLE 5

Table 5

Assumed Before-tax and After-tax Discount Rates

Before-Tax After-Tax
|Age of Victim Discount Rate Discount Rate
39 & Under 9. 1% 4. 2%
36-54 4.8% 3.9%

55 & Over 4. 2% 3.4%

MNote:

The present value of presumed economic loss Is calculated by applying the after-tax discount rate
corresponding to the victim's age at death to all future periods. For example, projected

eamings and benefits for a victim who was 30 years old at the time of death will be discounted to
present value at 4 2% per year for all future years, and projected earnings and benefits for a
45-year-old victim will be discounted to present value at 3.9% per year for all future years.




COMPUTING PRESUMED ECONOMIC LOSS
STEP 9: SUMMARY & CONSIDERATIONS

Use simplifying assumptions to support large-scale claim analysis.

Taken together, the assumptions were intended to be claimant-
favorable.

Hold the victim’s income tax rate constant at the date-of-death income
bracket.

Hold the personal consumption percentage constant at the date-of-
death income bracket.

Net effect: increase presumed economic loss to benefit the claimant.



Presumed Economic and Non-Economic Loss For a Married Decedent With No Dependent Children
Before Any Collateral foset|
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Presumed Economic and Non-Economic Loss For a Married Decedent With 1 Dependent Child
(Age 9 at Date of Death of Victim) Before Any Collateral Offset
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(Ages Newborn and 9 at Date of Death of Victim) Before Any Collateral Offset
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Presumed Economic and Non-Economic Loss For a Single Decedent With 1 Dependent Child
(Age 9 at Date of Death of Victim) Before Any Collateral Offset
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ISSUES WITH THE EXPLANATION OF PROCESS
FOR COMPUTING PRESUMED ECONOMIC LOSS

1. Collateral source offsets — penalized for being financially responsible
 Life Insurance
* Pension death benefits, employer death benefits
« Workers’ comp, Social Security Survivor benefits

2. High-Income Earnings Caps
* Undervaluation of young financial professionals, partners, etc.

3. Perceived Unequal Valuation of Human Life
 Valued lives based on income

4. Treatment of Stay-at-Home Parents and Domestic Services
* Household services not in the presumed loss (added step 10)
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